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• 332. Mobile semc...

(al FactcTl 'Which Commission m.ust consider

In taldnB amons to ma:Dag' the 1peet1'UDl to be made available for use by tha private mobile
lerviees, the Commission shall con.sid.er. consistent with section 151 of thi5 title, whether such
aetions will-

(1) promote the salety of life ar.d property;

(2) improve the eifieiency of spec:trwn use anel reduu the rerulatory burden upon spectrum users,
bued upon 60und t~erinc principles, \lMI' opera.ticnal requirements, and market·place
demands;

(3) enco\U'age competition a.nd provide aerviees to the larrest feuible number ofusen; or

(4) iDaease interIervice ib.arini opportunities between pri,.a.te mobUe servites and other services.

(b)Acl~ coordinatint committees

(1) The Commipjon, in coordinatil1l the assignment of frequencies to staUonl in the private mobile
Rrvices and in the fixed services (as defined by the Commigjon by rule), shall have authority to
utili:e aWstanee furnis.\wd lly advisory coordinating committee. coDiistine of individuals who are
not officII'S or em.plo]·ees of the Federal Goverr.ment.

(2) The aathority of the C"mmiJision ertablisheci in this rubsection sha11 not be sabject to or affected
by the provisions of part mofTitle 5 or section 1342 ofTitle 31.

(3) Ar11 penon who provides assistance to the Commi&&1on under tbi& subsection shall not be
considered, by reason of having provided such aAistame, a Federal employee.

(~) Any ad,.~ coordinatilli' comtDittee which fumiahea usiBtance to the Commislion under this
aub&e<:t1on Iha11 not be subject to the provi~onsof the Federal Advisory Committee Act.

ee) Regulatory treatment of mobile !ierVices

(1) Common carrier tl'eatJnent ofcommercial mobile services

(A) A penon engaged in the provmCI1 of a service that is a commercial mobile service L'lall,
m.of'ar as such perlOn i. 10 enrBied. be treated as a conur.on carrier for purposes of this chapter,
.~t for such proviIions of rubc:hapter II of this chapter at the Commilaion m&)" specif.y 'by
refUlation as inapplicable to that semce or penou. In preec:ribing or amendU1c any such
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rt;ulation. the Co~aicn.mar not specify any provision of section 201,202. or 20& oft-'1i. title,
and may specify an, llber promion only if the Commissicn determines that-

(i) anforcement ofIIu:h provision is not necessary in order to ensure t.'-1M the charee" prac:tiee.s.
classifications, or.~ations for or in eonneetion with tha.t Bervice are just and reallOnable and
are mt ur,ju&tly orilllreuonably discriminatory:

,

(ii) enforcement arsuch provision is r.ot necesSCU}' for the protection of COn&\LT..CU; and

(ill) apecifyin( ..provision is toml.nent with the public interest.

(8) Upon reasonabla request of any person PlOviciUJg commercial mobile service, the Commjuion
shall order a (,ommoa carrier to eltablish physical conna:tioJ1S with. auch service pUI'S\lant to the
provisionli of .,ctiOll 201 of this title. Except to the Pilnt that the Commission is req\1ired to
respond to IUCh a request. this subparagraph shall not be construad al a limitation. or expansion of
the COmm1sliOll'1 authority to order intere~nnee~ionpursuant to uu. chapter.

(C) The CommiMion 6ha1l review competiti'Ve market conditionli with respect to co~al
mobile services andWll include in its annual repel": an analysis or those conditions. Such
analysis shallinclucl. an identification or the number of eompetitors in variO\15 commercial mobile
,emce" an analysil of whether or not there is e5eetive competition, an analysis ofwhether a:ay oC
EUch competitors have a dominant share oC the market tor fUCh lerrices, and a statement o{
whether additiotW pt'OVlders Ot clUlles of provldel'l in thosa leJ'Viees would be likely to enhance
eompetition. As a'part of making a determination with respect to the publie interest under
subparagraph (AXiii), the Co~anon shall consider "'hether the pz'OpOMCl regulation (or
amendment theno1)·will promote ccmpetitive. market conditions, includini the extent to which
INch regulation (or amendment) will eDhanel competition I1'IlOnf providers of commercial mobile
serr.u.. If' the Commission determines that S1.1cll regulation (or amendment) will promote
competition among provider; of commercial mobile IlUVices, &llCh d~t:erminationmay be t.lw basi'
for a Commission fUlling that su:h regulation (or amendment) is in the public interest.

CD) The COmnUS6iDn shall, not later than 180 day. after August 10. 1993, complete a rulemalting
required to imp~ this paragraph wit.~ respect tc the licensing of personal commumc:atioAS
services. including mpkiOi any determinations required by subparagraph (C).

(2) :\on-C:OmmDn~er treatment of private mobile services

A person engapailln the provision oC a .ervice that is a private mobile service shall not, insofar
u S'Uch person is R-,engllled, be treated. as a coznmcn carrier for any purpose under thia chapter. A
CQlMlOn carrier (other than a penon that was trea~ u a provider of a private land n\O~ilQ ..nice
prior to the enactment of the Omnibus Budget Reconciliation Aet of 1993) shall not proTi:ie any
dispatch service 0: any frequency allocated for common earrier service, exeept to the er.ent wth
dUpatch service is>provided on stations licel\Sed in the domestic public land mobile radio semce
before January 1, 1982. The Commission may by regulation terminate, in whole or in part, the
prohibition contained in the preeeding Bentence if the Commission determines t.\at such
termination "ill serve the public intere6t.

(3) State preemllion

(A) Notwithlt,,'b'lileetions 152(b) and 221Cb) of this title. no State or local govenu:lent shall
have anya~ to regulate the ent!'? of or the ratH ehBr'i,d by any tommereial mobUe t:e1"\ice
or any private m~e service, except that this parseraph shall not prohibit a State from re,wating
\he other terms .. coMitions of commercial mobUe EleTVic:e6. Nothinl in this $ubparauaph shall
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exempt providers of COIUme%cial mobilE &U"ices (where such services are a substitute for land lice
telephone exchange service for a substantial portion of tt.e communications within such State), from
requirea'.e:rta impoaed by a State ,.mmiaicn on all pro\'iders of telecommunicatioDi services
neceuary to ensure the univena1 aeilability of telecommunica.tions service at affordable ratet.
Notwitl-~d1ngthe first .e.ntence ofihis rrJbparagraph, a State ma)" petition the Commiuion for
authority to rerulate-'the rates for _ commercial mobile &ervice ar..d the Ccm.million shall grant
such petition ifIUch State demonstrail,l that··

(i) market conditions with re&pe«' to sucll servicc. {ail to protict mbscriber& adeqU,t.tely from
unjust and. unrusoWle rates orr.~ that are UDjustly 01' unreasonably dia:::rimmatorjj or

(li) such market conditions exist 'and such service is a replacement for land line telephone
exchanie service {or a substantial ;l)rlion of the telephone land line fxelw1ge Sin"lee within 5ud1
State.

The Commissicn !hall provide reEOr.able opportunity Cor pu.b1ic comment in respoZUle to such
petition, and sha.ll, within 9 months Ifter the date of its submission, aram or den;, such pttition. If
the Commission ifantl NCh petitiQJL, the Commi~ahall authorize the State to exerciIG under
State la... such authority over rates. tor S'Jch perioda of time, as the Commf86ion deems n8CSIleIl' to
emure that such rates are juet and reasonable and not u:n.iustlY or unreuonably diKriminatory.

(B) If a State hal in effect on lune 1, 1993. IJ3iY re,wation eonceminr the rates for any
commercial mobile sen1ee offend in. &uth. State on such date/ auch State may, no later t.~an 1 ~"ear

after Aurust 10. 1993, petition the Comminior.requesting that the State be a\l'thoriJec1 to continue
exereiling authority over sucl1 rates" If a State files fuc..lt a pe-:iticn, the State's eJistir.g re(Ulaticn
shall, ~withstanding lSUbparaeraph (Al, remain in effect until the Commission complete6 all
action (including any recoNideration) on such petition. The Comtninion ahall. review such petition
in accordance with the procedures established in sucl1 I\1bpar8ll'J1h. shall complete all action
(iDcludine- any recor.aideration> within 12 months after such petition is filed. am. lIhall ifant such
petition if the State satisfJes the ahcm1Dg required W1der subparagraph (AXi) ar CA.'(ll). If the
Commisaion 2l'ants such petition, the Commusion shall authorize the State to exercise undeT State
la..,.· sueh authori-;y over rates. for Eueh period. of time, as the Commission deems MC8SI8XY to
e:aEUre that such rates are just and reasonable and not unjustly or unreasonably disc:riminatoTy.
Af\"..er a reasonable period of time. as determined by the Commission, has elapsed. from the issuance
0: an order under subparail'aph CA) Or this sc..bparqraph, any interested party may petition the
Commission for an order that the exercise cf authcrity by a State purmant to such aubparagraph is
no longer necessary to ensure tha.t the rates for commercial mobUe &e-"'Vices are just and reasonable
and DOt unjustly or umeasonab1r disaiminiWry. The Commiasion &hall pro\'ide reasonable
cpportunity for public comment in xesponse to such petition, and shall, wit}.in 9 months after the
date of its submi5lion, grant or dellJ I\I.Ch petition in whole or in part.

(4) Reeu!atory treatment of commu:nicatio1'Ul satellite corporation

No~ in this subsection shall be construed to alter or affect the regulatory t:reatxnent required
by title IV of the Communications Sa~llite Aet of 1962 (47 U.S.C.A. I 741 et seq.) of the
corporation author.md by title mof such Act (47 U.S.C.A. § 731 et seq,].

(5) Space Mgment capacity

~othi."li in thiI section shall prohibit the Ccmmission from continuing to determine whether the
provision of BP"1l Itrment eapacity by cat.ellite system to providers of commercial mobile eerviees
shall be treated as ~mmonearriate.
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(6) Fcreian oWDenhi-p

The Commi6lion, -.lpOn a petition for waiTer rued within 6 month. at\er August 10, 1993, may
waive the application of aetUon 31(Xb) of this title to any foreign ownership that lawfully exi.stee1
before May 24, 1993..of aIlY provider cf a private lind mcbile Rrvice that will be treated as a
common carrier u a result of the enactment of the Omnibus Budget Reconciliation Act of 1993, but
only upon the foUoo.i.ng conditions:

(A) The' extent of foreiln ownership interest shall not be inueued above :he extent y..hieh
existed on May 24, 1993.

(B) Such waiver shall nat permit the subsequent tranl£er of ownership to aJJ.Y other person ir.
violation of .ectio:1 31O(b) of this title.

(7) PreservatioD of local zoning &uthority

(A) General a"Jthority

Except as pr'OY'..ded in 1:hia paracraph, nothini in this chapter shall limit or affect the authority
of a State OX" local governmellt or instrumentality thereof over deci5ions rlrardinr the placement,
const:ruct.ion, a:ad. modification or personal '",ireless service facilitles.

(B) LimlWions

(i) The relUlation of the placement conatruetior., and m.\Jclificauon 0: pereonal wireless service
facilities by any Su.te or lo~al goTerr.ment or instr".nnenta1Jty thereof··

(l) shall not unreasonably cl.iscr..minate s.mOlli providers of fuz1.ctionally equivalent services;
and

em &hall not prohibit or have the effect of prohibiting the provision of personal ",irele.
sel'\ices.

(ill A State or local government or inat::ru!D.entali~ thereof Ihall act on any request for
authorization to place, eonatruct, or modify personal wirelen eerviee facilities within a
reasonable periocl of time after the request is duly filed with such iovernment or instrumentality,
takiDi iDto a.:co·mt tht nature and scope of such reque.st

(iii) A:D.y decision by a State or local ioverumtnt or instrumentality thereof to deny a request to
place, construct, or modify personal wireless eervite facUitiee shall be in writini and supported
by substantial evidence contained in a written record.

(iT) No State or local iOvermnent or instrumentality t..~ereof' may regulate the platement.
construction, and modification of plil'5onal wireless service facilities on tile basis of the
envizonmental deets of radio frequency emissions to the extent that such facilities comply with
the Cormninion'. regulations eoneernin&' such emissiON.

(v) NJy penon adverseQ affected by any final action 0: failure to act '" a State or local
gOYeJ'lUDent or 8%I,Y instrum.nt~ty thane>! that is inctm$iltent with. this subparagr_ph m~,

within 30 days after such action or failure to ad, commence an action in any court of competen~
j\1rildietion. The coW't shall hear and decide such action on an expedited bas16. Any penon
adversely aff'ecte<1 by an act or failure to act by a. State f;fr loeal government or ln1
lr.strumentality th.nof that ia ineonsiatant \II/ith. clause (tv) may petition the Commis..~n for
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relief.

(C) De6r.itiona

For purpo.es ofth,ia parqraph·•
...-

(i) the t~rm "personal wireless NrViceli" meanI com.mercw mobile sero·ices. unlicensed
wirelea aemc8s. and. common carrier ",'ireless exchanee access semces;

(ii) the term "personal ..ireless service facilities" DleaN facilitiel {or the provision ofpersOlW
wireleu servie:u; &nel

<iii) 'the term "UDlieensed wirelea lervice" mea.ns the offering ofteleeommunications services
using duly authorized de'\ices which do not require indiviciuallicenses, but doel not mean the
pr'OTiaicn ofdirect·to-home satellite services (as defined in section 303(v) of this title).

(S) Mobile eervices acc:eu

A person enppd in the proviRon of commercial mobile servicea, imofar u such person is 50

engaged, ahall not be required to provide equal access to common carriers for the ptOviaion of
telephone toll aerneel. If the Commiuion determines thai aubscribera to INCh services are demed.
access to the provider of telephone toll services oC the 6ubscriben' choice. and that such denial is
eontrary to the publlc interest. convenience, and. necessity, then the Commiuion shall preacribe
regulatioJW to afford: llUbscribers unblocked access to the provider of telephone toll cervices of the
,ublCriben' choice through the use of a carrier identif1cation code as&iped to such provider or
other mechanism. The requi%ements for unblocking shall not apply to mobUe satellite services
=leu the Commislion fmds it to be in the public interest to apply &'Uch requirements to such
sen'ice•.

F~ JNIPOIeS of this &eetion··

(1) the term "commercial mobile .emee" Jr.eanl any mobile service (as defmed in section 153 of
t.hia title) that is provided for profit and makes interconnected service avaUa.ble (A) to the public or
(B) to such classes of eliiible users as to be effectively available to a substantial portion of the
public:, as lpeci..+ied by regulation by the Com.-n,iiaion;

(2) the term "intereormected ~ee~ mean.a lerviee that i. inten:o:MeCt8d .....ith the public
switched Mtwork (as su.ch termI are defined. by regulation by the Commisaionl or service for which
11 request for intercotmeetion ~ pendins pursuant to subleetion (eXl)(B) or this leetion; and

(3) the term "privati mebile service- means any mobile suvice (u def"meci in section 153 of this
title) that is DOt a commercial mobile service or the functional equivalent of a commertial mobile
HrVice, sa I5*i£ed 'by regt.l!.ation by the Commisaion.

CRED1T(S>

1997 Electronic Pocket Part 'Update

(June 19. 1934, e. 652. Title In, § 332, formerly § 331, as added Sept. 1$, 1982. Pub.L. 91·259, Title I,
§ 12C(a), 96 Stat. 1096; renumbered I 332, Oct. 5, 1992, Pub.L. 102·385, § 250», 106 Stat. 1502, and
amended A\lI. 10, 1993, P.lb.L. l03~6, Title VI, § 600:!(bX2XA), 107 Stat. 393; Feb. B. 1996, Pub.L.
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104·104, § 3(d:(2). Title VII. Ii 7Q4(a), 705, 110 Stat. 61.151. 153'>

BlSTORICAL AXD STATUTORY ~OTFS

Revision r\Ote6 and Leai&lative Reports,.'

1982 Act. Senate ReJOrt Nos. 9j·191 and 97·404, and House Conference Report ~o. 97·i65, see
1982 U.S.Code Con&' mad Adm.NeWIl, p. 2237.

.'

1992 Actl. Senate RepOrt No. 102·92 and Hoi.lse Ccnfere:DI:e Report No. 10·862, see U.S. Code Cong.
and Adm. l\aWl, p. 113a.

1993 Acts. House Report ~o. 103·111 and HoWie Conference Report No. 103·213, see 1993 U.s.
Code Congo and Adm. News, p. 378.

1996 Acts. House Report No. 104·204 and HO\1Ee CoDferero:e Report No. l04~, see 1996 U.S.
Code COn(. and Adm.1'ewli, p. 10.

Re!erer.::es inText

Proviliona of part mof Title 5, referred to in S'oIbsec. (b)(2l of this seeiiotl, are classified to section
2101 et ceq. ofTit1e 5, Government Organization and. Employees.

The Federal Advi&o.ry Committee AGt, referred to in subsec. (bX4), is Pub. L. 92-463, Oct. 6, 1972,
86 Stat. 770, as amended, whieh is set out in Appendix 2 to Title 5. Govermnent Oz,tanization and
Employees.

This chapter, referred to in 6ub6ec. (eX1), (2), and (7), was in the original. "this Ae±"', meaning Act
June 19, 1934, c. 652. 48 Stat. 1064. as amended, known as the Communications Ad; of 1934, which
is classified principally to thi!:> chapter. For compl~te elaaifit:ation o£thie Ad to the Cod.e, Me .I'tic:n
609 of this title and Ta.ble.

The enactment of the Qmnib:JS Budget Reconciliation AJ:.-. cf 1993, referred to in subsee. (cX2).
probably means the date of the enaetmant ofPtJc.L. 103-66. which. was approved AU&. 10, 1993.

The Communications Satellite Act of 1962. referred to in subsec. (cX4). is Pub.L. 87·624, Aug. 51,
1962, 76 Stat. 419, as amended, which is elaasified. generally to cha.pter 6 (section 701 et seq.) of this
title. Title. m and IV of such Act are classified to subchapten m (section 131 at seq,) and IV
(seetion 741 et seq..), relipGCtive].y, of chapter 6 o!thi& title. For complete classification ohhis Act to
the Code, SM Shari Title note set out under section 701 of this title and Tables.

The Omnibus Budiet Reconciliation Act of 1993, ref8lTed to in subsec. (c:(6), ia Pub.L. 103-66, Aug.
10,1993, 107 Stat. 312. For c:omp1ete classification oftbis Aet to the Code, see Tables.

Codifications

In subsec. <bX2), "teetion 1M2 of Title 31· was 1Ubst:i.tuteci for "section 3679<b) of the Revised
Statutes (31 U.S.C. 665(b»" on authority of Pub.L. 97·258, ~), Sept. 13, 1982. 96 Stat. 1067, the fu-st
seetian olwhich enacted Title 31, '-ioney and Finance.

1996 Amendments. SubHc. (c)(7). Pub.t. 104·104, § 70~a), added. par. (7).
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Sublet. (c:X8). Pub.L. 104-104, • 705, add.ed par. (8).

Sublec. (dXll. (3}. Pub.L. 104-104, § 3<dX2l, 6Ub6tituted "section 153 of this title" for "seetion 153Cn)
of thi.I title" .

1993 Amendments. C~tehline. Pub.L. 103·66, § e002(bX2XAXi), substituted "Mobile setviees" Cor
"Private land mobile services".

Sublec. (a). Pub.L. 103-66, t 6002(bX2XAXii), BUbstituted "private mobile services" for "private
land mobile services" wherever appearing.

Subsec. (b)(l). Pub.L. 103-66, i 6002CbX2XAXii>, substituted "printe mobile services" for "private
land mobile aenic:cs".

Subset. (e). Pub.L. 103-66, § 6002(b)(2XAXill), added par. (1), struck out former par. (1) which
defined private land mobile lervite, in par. (2) added provision authorizinr termination of prohibition
in public interest, in par. (3) added proViliODS authorizinl and~ forth procedures for petition
for State regulation of commercial mobile &erVices, and added pars. (4) to (6).

Subsec:. (d). Pub.L. 103.66, § 6002(bX2XAXiii), ~dded.l\lbsee. (d).

E1feetive Dates

1993 Aets. Section 6002«(;) of Pub.L. 103·66 provided that:

·0.) In general.··E%cept as proVided in paraeraph (2), the amendments made by this section
[amending se,tions 1152, 1~3, 309, and 332 o!this title and enacting provisions set out as notes under
seeti.o11l 309 and 332 oBbis title] are effeetive on the date of enactment oftbis Act (Aug. 10, 1993].

"(2) Effecti-re dates of mobile lervice amendment&.-·The amendments made by subsection (bX2)
(amending ••eiiOJ21 152, 153, and 332 of this title] shall be eifective on the date of elW:tment of this
Act [Aug. 10, 19931, except that-

MeA) section 332(cX3XA) of the Comm.unications Act of 1934 l5e.."'tion 332(cX3XA) of this title], as
amended by such subsection, Ihall take effect 1 yeat' after EUth date of enactm.ent~ and

"(B) an}' private land mobile 6e1'Vice provided by any person before IUCh. date of enactment, and
any pqing lerVice u,tilizini frequencies allocated as of Janua:ry 1, 1993, for priTatc land mobile
services, shall, except for purposes of section 332<eX6) of such At.t [section 332(c)(6) of this title]. be
treated as a private mobUe service until 3 years L~r such date of enactment."

Availability of property

Seetion 704<e) of Pub.L. 104-104 provided that: "Within 180 days of the enactment ofthia Act (Feb.
8, 1996], the Pnlid.ent or his dE:sipee shall prescribe procedures by which Federal departments and
ager.c1is may make available on a fair, reasonable, and J!.:lndilcri.:ninatOfY balis, property, rilht6-QC·
way, and easements u:cder their control !or the placement or new telecommunications services that
are dependent, in whole or in part, upon the uttli2ation of Federal speetrum n,hts for the
transmission or reeeption of IUCh services. The5e proced\lJ'es may establish & preliumpQon that
requests for the Ule of property , right,·of·way, and eaamenta by duly author..zed providen should be
p-anted abient. un8.Yoidable dixec:t conflict with the depart~nt or agency', million. or the cUITent or
planned. use of the plopert;y, rights-of.way, and easements in quemoDo Reuonable fees may be
charred to providers of such telecommunications Rrr..c:es for UN oC property, rights·of-way, and
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e_manu. The Commblion shall provida technical support to States to eDCourlie them to make
property, rightlo()f......y. and 8818JD8nta under their jurisdietion available for such purpo.... II •

TraNitional Ru1emakine for Mobile Service Pro"iders

Secticn 6002(dXS) of ~.L. 103-66 PJ1Jvided &at: "Within 1 year after the date of enactment of
this Ac\ {AUi. 10,19931, the Federal Commu.'1ications Commission··

"00 s.ba1l issue such mocllilcationa or terminations of the re8\1lations applicable (before the date of
enactmeDt ofthia Ad [AUI· 10. 1993]) to private land. mobile services u are n.eceasary to im.plement
the amendments made by rubeeetion (bX2) [amending eectiON 152, 153, and 332 ofthi. title);

-(B) in the regulations that will, after Iuch date of enactuwnt, apply to a service that was a private
land mobile ..mea and that becomes a commercial mobile service (u • consequence of such
amendmentl), Ihall make such other moclli1cations or terminatioDl as may be MeelSI%)' and practical
to assure that licensees in auch service are l'.1bjected to technical req,uinunentl: thai are comparable
to the technical requi%ementl that apply to licensees thtt are providers of substantia!b' similar
common carrier &erTieel;

"cel shall isaue &UCb. other regulatiOns u are neCC6Saxy to implement the am8nCmeuts made by
subsection (bX2) [amending 1eCti0lU 152, 153, and 332 of this title); and

"(1) Ihall include, in such reJW,ations, modifications, and terminations, such. ptOTisions as are
neeesaary to proTide for an orderl.r traMition. H

47V.S.C.A. i 332
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THE STATE CORPORATION CO:MMISl)K./~,

OF nm STATE OF KANSAS

Before Commissio6ers: Timothy E. McKee, Chair
Susan M. Seltsam
John Wine

In the Matter of a General
Investigation Into Competition
within the Telecommunications
Industry in the State of Kansas.

)
)
)
)

Docket No. 190,492-U
9~L\rr-478-GIT

ORDER ON RECmlSIDga\IION

NO\-\' the a.bove-captioned matter comes before the State Corporation

Commission of the State of I<an;as (Commission). Having examined its files and

records, and being duly advised in the premises, the Commission finds and

concludes as follows:

1. BackpQund .

1. On December 27, 1996, the Cor.nUssicn issued an order in the above

captioned docket.

2. Or. January 14. 1997, the following parties filed petitions for

reconsideration: Southwestern Bell TeLephone Company (SWBT), The Citizens'

Utility Ratepayer Board (CURB), Kansa.s Citr Fiber Network and Multimedia

H}rperion Telecommunications (KC Fiber), AT&T Communications of the

Southwest. Inc. (AT&T), Sprint Spectrum. L.P., CM! Partners (CMT), Independent

Telecommunications Group (Columbus) and the State Independent Alliance,

Mercury Cellula.r, and Mountain Solutions, Inc. Mercwy Cellular filed a petition

for reconsideration although it was not a party to the docket. The Commission is

unable to consider petitions fo~ reconsideration from non-parties. K.A..R. 82-1-225.
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However, the issues raised by Mel'cc.:y ''''ere raised by other pa:ties and were

conside:ed.

3. On Jan"ttary 24, 1997, S\VBT filed a response to se\'era~ 0: the petitions

for reconsideration.

4. On December 12, 1997, the Commission received by l!tter Council

Grove Telephone CO.'5 acceptance of the Independent Telephone Company

Stipulation and Agreement. Or~ August 23, 1996, Mountain Solutions, Inc:. tIed an

application to intervene On Septernbe: 12, 1996, the ~ommission issued an order

granting Mountain Sol'C.tions, Inc. intervention. The Order should be amended to

include Mountam Solutions, Inc. as a party.

11 pjSQlSSIQD

:J. The petitions for reconsideration will be addressed on an issue-by-issue

basis,

A. Price Cap I~5u=

6. Eroductivity Factor: 5V~'BT and CURB request reconsideratior.. of the

productivity offset (X-factor), of 3 %, established in the December 27, 1996 Order.

S'\AlBT asserts the X- facto:.- set ir. the Order is too high for the following :easons:

a. Empirical evider.ce demor.strates the nationwide TIP differential is

2.2-2.5%. The average offset is 2.2% i.:l states with infrastructure requirements.

b.' Adoption of a 3% factor fails to balance effiden~ and investment as

required by the State Act, and will constram iiwestment, jobs and economic

development in the state.

2
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c. Unrebutted evidence shows that inter and intIa-state access sexvices

have much higher growth rates than the intrastate services that a:e sabject to the

price cap,

d. The 0.4 input pIke differential adopted by the Commission was not

subject to cross-examination because the Sel'\o\'Yn/Kravtin studies supporting it were

onl}' produced at the very end of the proceeding. SWBT ir,eludes information that

the California PUC fOut'\d that the input price differential in the Kravtin/Selwyn

study lacked support in the evidence and was not sta~istically different from zero.

SWBT adds that the last 5 years of data in the study showed a 0.5 % greater LEe

ir,put price grow~'" than for the general economy.

e, Recent interexchange carrier price increases are an indication of

increased costs and manufacturers have announced a 15% increase in the cost of

fiber optic cabie. The State Act requires fiber connection between centra~ offices: .

f. The adoption of a competitive services subbasket and the failure to

automatically deregulate price when there is one alternative provider, as well as the

service by service imputation requirement c:onst::oain SWBT and require a lower

TFP factor.

7. CURB's reconsideration petition asserts that the productivity factor is

too low for the following reasons:

.' a. The 5.3% productivity factor better reflects current and forward-looking

telecommunications trends and continued dediriing industxy costs which are

equally applicable to local and interstate services.

3
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o. There is no evidence the 5.3% productivity offset wollid r.ot encOt1:age

efficiency and promote investment.

8. DeteIr:Linat:on of an apprcpriate produc~ivity offset is £fficult. As

CURB notes the evidence ranged from a low of 1.25% to above 5%. The

Commission f:.nos that the record evidence does not support a p:oductivity offset in

the upper part of the range. Evicier.ce was dear tha~ the difference in growth rates

benveen interstate access service to ,,,,":uch ~e 5.3~1(; offset applies and local service~

is significant. The Commission further notes that th~ FCC revises the inte!'state

offset yearly. In its reconsideration petition SWBT prOVides a thorough analysis of

the record in light of new information. The COC1mission specifically notes the

recent increase in the cost of fiber optic :able in \-iew of the requirement of K.S.A.

1996 SUP?' 66-1,187(q) to· link central offices wit.~ fiber optic cable 0: the tec.bnological

equivalent. Ct:~B's petihon reiterates arguments rejected in the Order. CURB

claims there is no evidence cemonstrating that a 5.3% X-factor will not promote

efficiency and ~.\'estment,but cited to no evidence that it will.

9. On the basis of SWBT's petition the Cor.:uT'.ission believes that the 3%

X-factor may be too high for the pnce cap methodology, ?articularly when

considering the infrastructure require:nents imposed by the s~ate legislation. The

Commission notes that S\VBT~ pehtion also doc'.lments recent pIke increases by

interexchange carriers, which must be a result of increased cos~.

10. Staifs memorandum recommended that the Commission set the x-

£ . h ., 2 ? -0·actor lI". t e _. -_.~:o range. The eVldence shows that thi! avetag~ X-factor :5 2.2% in

4
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states with an infrastructure i."\vestment requirement. Weisman Ir. 2102. Since

2.2% is the averag~, states have clearly set both higher and lower factors. The
/'

Commission does not believe that the evidence justifies a lower X-factor. It should

be set so as to provide a challenge to the company to be as efficient as possible.

S''''BT witness Bernstein in his rebuttal exhibit 2 established all LEe average X-factor

of 2.5% and an X-factor for the economy L." general or 11.2%. resulting in a total factor

prociuctivity diffelential of 2S~·a. The Commission finds that 2.3% is an appropriate

X-factor and grants SvV'BT's reconsideration petition ~o lower :he X·factor, while

denying CeRB's petition to increase it.

11. Basket Three Subbaskets.: AT&T requests the Commission to

reconsider its decision not to group Basket Three services in subbaskets with

individual price caps. AT&T asserts the price cap mechanism acts as a revenue cap

allowing for cross subsidization of the more competitive services by monopoly

services, because the basket contains ccn'''-petitive / discretionary and

monopoly / essential services. Establishment of a limited number of subbaskets

would preclude cross-subsidization whicl\ erects economic: barriets to competition

in violation of the Federal Act.

12. There was considerable evidence provided regarding grouping of

Basket Three services in subbaskets. The Commission considered this evidence in

its initial decision. The CommiSSion is mindful of the potential for cross

subsidization. To guard against the possibility of cross subsidization. the

Commission created the Competitive SubBasket, into which competitive services

3



may be moved. Those competitive services will 'fue..Tl. oe subject ~o a separate ?rice

cap and price floor! Staffs Memorandum recomme:1.ded t~at this measure was
./

suifident to protect against cross subsidization.

13. The Commission finds that the services in Basket Three, with some

exceptions, are competitive in nature or optior.a:. Tne C:murissior. therefore sees

less need to constrain their pricing. The establishment of the competitive services

subbasket, wit."l its separate price cap and price floor is .suificient to guard against

cross subsidization. if'.e Order is affirmed with respect ~o this issue.

14. GUidelines fQr Reducing Re~ulatiQn:SWBT asserts the order does not

establish guidelines for reducing regulation as requi:ed by Section 6(xn) ( K.S.A. 1996

Supp. 66-2005(m). S\A,'BT argues that the competitive flexibility plan established by

the order does not provide a clear road ma.p to deregulation for LEes to follow.

SWBT asserts the competitive flexibility plan will require mo

••lltiple hearings or. a

single issue-the competitiveness of each service in each exchang~-and that it will

increase rather than decrease the regulatory burden.

15. In its Memonndum Staff advised the Commission it believes SWBr

misunderstands the competitive tlexibility plan. A pnce cap regulated company

may petition for inclusion of a service in the competiti~/e subbasket on a statewide

basis and also for a g:oup of services i::"l one particular exchange (defined in

paragraph 64). Staff informed the Commission it does not anticipate that hearir,gs

would be required in most instances. S~af£ believes the plan meets the requirements

of the legislation.
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1o. T:"\e Commission ag:ee~ with Staff that the competitively flexible ·plar.,

not only is intende~/ to allow price cap regulated compar.ies the necessa:y flexibility

in an increasingly competitiYe business envirorme..~t, but will in fact operate to

pro\ide that flexibility. Staffs interpretation of how the plan is intE!.'"1ded to operate

is correct. The Commission certainly does not anticipate holding heari...'"1gs on eveI)'

service in every exchange. The Commission finds that the plan complies 'V...ith the

law and will have the intended effect cf reduong regulation of services that are it.

transition to deregulation. The order is affirmed.

B·KUSF

17. Busine$~ Lines: Columbus asserts the Commission should allow KUSF

funding for business lines. Columbus argues business lines should be included

because LEe access rates provide support ror costs associated with both residential

and business lines. Columbus also states the Federal Act requires comparable

.services in rural a..T'ld urban areas at comparable prices. Columbus argues if business

lines are not included, cost-based rates for urban business lines will not be

comparable to cost-based rates for rural business lines. Columbus also asserts KUSF

funding for business lines is irl the public interest because bUSinesses have the same

health ar.d safety needs as residential customers, pass-through of costs for business

lines to business customers will be a disincentive to economic development, and

ir.creasing the cost of business service is not an appropriate way to protect rural

compar.ies from cherry picking. AT&T argues the Commission should allo\,,· KUSF

funding for business lines. AT&T generally agrees b1.lSiness servic.e rates should be

i
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based on cost. However, AT&T asserts 5WBT wi:.l oe able to internally st;bsidize

rates and st3tes ~e ~~nia: of KUSF funding for ~usbess lines is discriminatory.

18. The incumbent companies remain revenue neutral wi.t.~ respe::t to the

access rate reba!ancir.g. The:' lose no s~pport for c'..1!rent lines in service. The

question is whether a net gain in business lines should qc!lify fo~ a per line subsidy.

The Commission was advised that the Joint Board ir.. the federal u..~iversal service

proceeding recoln.'nended universal seT'lice funding for one residential and one

single line busir.ess line. The Commission believes ~he KUSF was designed to

assure that all Kansans have access to universal service at an affordable price and

was not L~!ended to pIovide subsidies to businesses, especiaily not large businesses

which require more than a single line. T:'1e Commission finds, howev~!, the

arguments presented justify KCSF funding for single line ousiness lines at least

until the FCC's t.U1iversal se!vice fundi:1g dec~sior. is issued and its iJrt.pact is

assessed. Single line busin~ss lines qualify to:: a 53.50 EVetT as do residential lines

in the federal furisdiction. The Commissio~. believes the Kt"SF was not enacted to

promote economic development and that it would be inappropriate to require

telephone companies and customers to hmd econc:nic development on the basis of

rates for service. Therefore, the Commission g:ants the requested relief to the extent

set forth above.

1'1. . Kansas Unhrersal Service F'Jr.d ~{ecbanism: AT&T, KC. Fiber and

CL-RB assert the universal service mechanism does not consider the cost of

providing uni,'ersal service. but me:ely spreads the ac.:eSS reductlons across all

8
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providers and does not address the inherent problem in the ir\dust:'y of the lack of a •

relationship between c:ost,,~d prices. They further assert that the Federal Act

prohibits cross subsidizatioa of competitive serv·ices by non-competitive services by

mandating the state to esf3blish cost' allocation :ules, accountLT1.g safeguards and

guidelines to insure services' in the universal service defirit:ion bear no more than a.

reasonable share of joint a:.d common costs of facilities to provide those services.

Section 254(k). These parties Contenc!. the historic imbalar.ce beh'.'ee:1 price a,.,d cost

needs to be corrected with the advent of competition and i:npl~dt subsidies must. be

.removed. Failure to examine the relevant coSt of providing local sen"ice makes it

impossible to determine implicit subsidies and. has resulted in a universal ~ervice

mechanism whic:h deprives the ALECs of a source frOID which to draw a subsidy to

provide competitive local ekchange service. AT&T asserts that"there was no dispy.te

regaxding the fact that priCi!s for local sen'ice are below cost in certain areas of the

state, .." (p.4) CURB a.sserts "there is no si.gnificant or o....erall subsidy of basic local

residential rates[.J ,. and that SvV13T's incremental costs of residential basic local

service were overstated byesome material amount. (p.6) AT&T and K.c. Fiber assert

that failure to examine t:elevant cost of providing local service has led to an

improperly sized KUSF, depriving the ALECs of a source from which to draw a

su.bSidy to provide competitive local exchange service. K.S.A. 1996 Supp. 66-2008(d)

directs the Commission to ,review the costs of prov1ding local senice.

20. CLRB has cited to cost study evidence presented by it. Cost study

evidence wa~ also preseDted by SWBT ar.d to some extent by Staff, SWBT's
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evidence shows that the com?any 5 total local exchange cost is $ 306 :nlllicn.

Cooper Ir. 2151·9. .I~ this arr..ount is spread on a per line basis. It shows that each line
,-"

would need to recover 534.50 per month to cover its local exc:-.ange cost. Ir. order to

constitute a subsidy the local service rate, induCing the EUCL and the eeL for inter

and intrastate access woule need to exceed $~.50. There is no evidence in the

record that these charges do so. General knowledge leads the COmr.'Lission to

believe they do not. The Commission acknowledges this calculation averages costs

and revenues and does not reflect cost/price relationsh~p in discrete areas. Neither

the Federal Act nor the State Act contain requirements that the Commission

undertake a restructuring of local service rates.

21. Although AT&T, CURB and K.C. Fiber complair. in general that the

Kl:SF is not based on cost and does not foUow federal law, they do not cite to

evidence indicatbg t-tle decision lacks a basis in the record. The burden is on the

party seeking reconsideration tc cite to evidence. K..'\.R. 82·1·235. The Commission

is r,ot required to search the record for evidence supporting reconsideration.

22. With respect to Section 25-t(k) of the Federal Act, the Commission has

established accounting safeguards to preclude cross subsidization by implementation

of the price cap plan, the cOll'..petitive sen"ices subbasket and the imputation

requirement. The access c.1urge reductior. operates to reoove implicit subsidies.

23. Sections 254 (e) and (f) of the Federal Act generally req'..li:e compliance

with FCC guidelines for the federal universal service mechanism, an orde! on

which will not be :ssued until May. The~ allow adoption of state mechanisms that

10
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are not inconsistent with the FCC ~les and require that state mechanisms not rely

on or burden the tederal mechanism. The Commission. will need to evaluate the
/'

KUSF for consistency with the FCC order, but obviously cannot make the :l.ecessary
.

determinations until the FCC has acted. Sections 231 and 252 have also been cited.

. They add:ess cost based determinations of interconnection issues. T:"\ey do not

require the Commission to restructure local service prices.

24. K.S.A. 1996 Supp. 66-2008(d) requires the Commission to review the

KUSF "periodically" to determine if the costs to p~ovide local service justify

modification of the KUSF. However, K.S.A. 1996 SUp? 66-2008(a) requires that

incumbent LECs be revenue neutral. The initial amount of the I<t:'SF must be

determined b. the manner set out in the order. The evidence supports the decision

and the order is affirmed.

2.5. KUSF Distributiops: AT&T asserts t..l-te Order conr..lses access rate

rebalancing ar,d the KUSF. AT&T states under K.S.A. 1996 Supp. 66-2005(c), only

access rate rebalancing is required to be done L."'l. a revenue neutral manner. AT&T

also comments that K.S.A. 1996 Supp. 66~2008(c) requires that KUSF contributions be

competitively neutral. AT&T argues that K.S.A. 1996 Supp. 66-2008(c) was not

intended as a re....er,ue :"eutrat make-whole pro\ision for the LEes.

26. Tne Commission has otdered no rate rebalancing although it is

authorized by K.S.A. 1996 Supp. 66-2005(c). KS.A. 1996 Supp. 66-2008(c) addresses

distributions from the KUSF, not contributions to the fund. The Commission

agrees that both distributions and contributions to the J:.-.lJSF must occ".1t in a

11
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competitively neutral manner. The C04U!'.issicn finds ilia: the orcer establishes a

competitively neutral d.istribution anc contribution methodology. However, K.5.A.
>

1996 Supp. 66-2008(a) requi:es the initial KUSf amou..,t to be comprised of revenues

lost ~hrough access charge 'and tol! reductions.

reconsideration of this issue.

The Commission denies

27. Funding Methodo!0i-}': I<.c. Fiber and eMT asse:t the Kl:SF funding

methodology is disaiminatory and a barrier to entry. KC. Fiber states all companies
•

providing local exchange service in ~om.petltion with incumbent LEes ID'J.st

contribute 14.1% to the KUSF while the LEes do not. K.c. Fiber also states the local

service wholesale discount to ALECs would be based en the local rate increased by

the KUSF assessment pass-through.

28. The Commission recognizes that confusion regarding the KCSF

funding methodology exists and ,,,·ishes to dariiy the methodology set out in its

Order. All providers of intrastate telecomm1:.nications services, including

incumbent LEes, will be s~bject to the same KCSF assessment. K.S.A. 1996 Supp. 66-

2008(b) authorizes all contributors to pass through the assessment to their

customers. :-\0 company is required to pass the assessment through. However, if a

LEe decides to pass the asseSS11".ent througn to its customers, the Commission

established a method the incumbent LEes must use for doing so. Even if a company

passes the assessment through in ~he form of higher prices for local service, the

assessment does not constitute a local service rate increase. It remains a KUSF

assess:nent, which may va:-y from yur to yea.!. Any wholesale discounts from loc~l

12
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service prices will be based on the laItal service price wit.~out th~ Kt:'SF a..sse5smer.t.

A~ stated in the ord.er, the CommiSliOn did nOt order :-ate tebalar.or.g. Thus, locai
./

service rates reJr.ain the sar.:'te as beine the assessment, regardless of the maI\r.er in

which the assessment is passed· thrOQgh. IndepeI'~dent LEes that increase their local

rates to reach statev."ide average nsl rates as authorized by I<.S.A. 1996 Supp. 66-

2005(d) will of course include any such increases sir.ce they are an integral part of the

local rate and not a separate as.sment. The Commission finds the funding

mechanism is not a barrier to sry because it is. funded through the same

assessment on all contributors and the wholesale rate is nOt affected by the

assessment. Therefore, the Commission denies reconsideration of this i.ssue.

29. Subsidy Amount: A~T asserts $36.88 is meaningless for any loop in

S\VBT territory because SWBT receives no federal universal service funding

support. AT&T also states no evicimce exists which indicates the 536.88 will cover

the cost of an unbundled loop. ~rint seeks clarification of how the 536.88 and

recovery from customers ....ill impact the incumbent LEe's total KUSF 5upport. KC.

Fiber asserts that limiting ALEC IKovery to 536.88 violates K-S-A. 1996 Supp. 66-

200B(c).

30. K.S.A. 1996 Supp. 66--2008(a) requires that incumbent LEes remain

revenue neutral: The 536.88 loop cost support payment will help insure the

independent LEes remain revenue neutraL The $36.98 was determined to be the

loop cost needed to be funded by~ -I<USF by considering the average loop cost and

federal universal service fundin;~upport. Parties expressed concern regarding

13
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KV5F support for rural areas wnen t:te LEC i1"'. :"lot eligible for unh'ersal s~l'\'ic@

funding support. Several smaE in~mbent LEes cio r,ot rec:ei\'e federal umversal
>

service funding support because their service territory is not "high cost," Fe!'

SvVBT, the high rural a.rea cost" per loop has been averaged with the many loops in

the metropolitan areas resulting in ineligibility for federal uni\'ersal service r..mding

support. The Commission has estabhshed a generic docket 97-SCCC-149-GIT to

investigate cost studies. In the cost study docket, cost of facilities will be determined

in order to set prices ior intercoI'Uledion. Tne loop co~t for different density zones

v,,'ill be determined. Staff rer~omrr.ended that the level of loop cost support in rJ.ral

areas be incorporated into the generic cost study docket. The Commission, therefore,

denies reconsideration of this issue and incorporates considera.tion of loop cost

support in the generic: cost study docket.

31. In its Comments on Petitions for Reconsideration SWBT raised the

issue 0: inclusior1 of the KUSF assessment in revenue deter:nir.ations fer municipal

fee assessments. The Commission directs companies using the Uniform System or

Accounts, Part 32, to book the KUSF assessment revenues in Account ~o. 5264.

ConsiStent with other determinations in this order the KUSF a3sessment is not a

part of the rate for local service.

C. KANSAS LIFELINE PROGR:.M

32. CURB asserts the Lifeline Prograzr. is inadequate tn light of rate

increases tEes may charge. The COIDr:tisslOn disagrees. The $3.50 dis<:ount exceeds

ir.creases customers will bear if companies decide to pass through KUSF

14
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assessments. F"..lrthermore, the Lifeline Prcgram is tr.e first of its kind in Kansas ar.d

will allow customers to become eligible for a federal lifeline matching amount tha~
,/

",ill double support payments customeIS receive. If the FCC signHkantly alters t..~e

federal program, the Commission may revisit the issue. The Order is affirmed with

respect to this issue.

D. RURAL GUIPELIOES

33. Columbus claims the Coaunission failed to "follow the mandate of the

Kansas Act in establishing rural guidelines." The Com;mission adopted Iural entry

guidelines which er.um.erated the statutory requirements for IUral entry. (Order 1

175, Attachment B). The State Act requires the Commission to adopt guidelines to

ensure all telecommunications carriers and local exchange carriers preserve and

enhance universal senice. The Commission may issue a certificate to provide

service in a rural telephone company exchange area if the application meets the

guidelines issued pursuant to K.S.A. 1996 Supp. 66-2004(b) and other relevant

criteria. K.S.A. 1996 Supp. 66-2004(d). Any decisions regarding rural entry must be

made on a case-by-case basis.

34. Columbus proposes the following g'.udelines be considered when an

applicant requests authority to provide se:'\."ice in a rural telephone service area:

• proposed competitive entry would not negatively effect preserving and
advancing universal service, at reasonable and afforda.ble rates and with high
service quality I in the incumbent servii:e area;

• competition pursuant to the application would not negatively effect
the continued existence of a viable ca:rier of las,= resort, capable of providing
high quality, affordable required telecom!I'\'J.mcations sen'ices to anyone in
the service area on request;

15
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• the service area of the incumbe:-.t rural tel~?hone company is capable
of sustainin~ mOte than one telecc:nmu.""licaticru service provider;

• the new entrant into a rural telephone company service area will
provide, operate and ma;ntain high capacity facilities and services to schools,
medical facilities, and libraries;

• the new entrant should satisEv t.."e Commissio:'l that it will not violate
the intent of the law and will provide service throughout the serv:ce area of
the rural telephone companj";

• accommodating multiple telecommunications sen'ice pro\'iders in &.e
rural telephone comp~"1Y service area must be technically feasible; and

• the economic burden of implementing measures necessary to effect
these tec..J.mical requirements must not be excessive or unreasonable.

35. Columbus submits that the guidelines must be established by the

applicant before a company could be certificated to offer service in a rural telephone

company's service area. It appears Colu:nbus intends that the applicant bear the

burden of proof. rne Federal and State A~ts state the Commission must ma.ke a

dete~mbation that the request is not u.ndulv economicallv burdensome l is. . "

technically feasible and preserves and eTh~ances universal se:,v~~e (Section 254 of the

FederiL. Act). The burden of proof does r.ot appear to be assigned to eithet party.

36. The Commission finds that the guidelines proposed by Colu!l'\bus shall

be adopted to the extent such guidelines are not preempted by Federal law and are

consistent with State law. Consistent wit..~ Federal and State law, the prefatory

language included by Columbus placing the burden of proof on the applicant is not

incorporated into the Commission guideline!. Columbus' oetition fOl
~ .

IE
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reconsideration is granted in part, ~o the extent that the p:oposed rural 'entry

guidelines are adopted as modified hefein.

E. CELLULAR CONCER.\IS

37. Notice: c~rr alleges it did not receive adeq".Jate notice of these

proceedings. eMT concedes that everyone is presumed to know the law, but

challenges notice regarding the Commission proceedL."'\g.

38. I<.S.A. 1~96 Supp. 66-2002(h) and 66-2008(b) state the Commission must

establish the Kansas universal service fund on or befo!e January 1, 1997. K.S.A.

1996 Supp. 66·2008(b) also states the Commission "shall require every

telecommunications carrier, telecommunications public utility and wireless

telecommunications service prOVider that prOVides intrastate telecommunications

services to contribute to the roSE .. " H.B. 2728 put the wireless service prOViders

on notice that a proceeding would be conducted before the Commission and

completed ptior to January 1, 1997.

39. Notice of the hearing was published in newspapers of general

circulation throughout Kansas. All telephone companies were reqUired to provide

notice in the form. of billing inserts to all customers. (Order 'I 99) The published

notice and the billing inserts stated ~hat 'Lalli companies prOViding any form of

telecommunications service in the st....te will pay into [the universal service] fund."

Additionally, the notice stated the time ana place of the technical hearing.

40. In additior., Sta.ff, in eel)" July, 1996. mailed a request to all cellular

carriers knovo.'I\ by Staif to be provid.~ service in the state of Kansas. The request
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